. under 8 C.F.R. 103.7.

U.S. Department of Justice

Immigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPE!LS
425 Eye Street N.W.
ULLB, 3rd Floor
Washington, D.C. 20536

File:  SRC 98 267 51488  Office: Texas Service Center Date: AUG 31 2000

IN RE: Petitioner:
Beneficiary:

Petition: Petition for 2 Nonimmigrant Worker Pursuant to Section 101(a)(15)}H)(i)(b} of the Immigration and
Nationality Act, 8 U.5.C. 1101(a}{15)(I)(ixb)

IN BEHALF OF PETITIONER:

enlilymg dals Gelsled to
\ provent Clearly unwarranied

INSTRUCTIONS: wrmenn nf neroanal privacy

This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office. ‘

If you believe the law was inappropriately applied or the analysis used in reaching the decision was mconsnstent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to recons1der must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103, 5‘(a)(1)(1)

|
If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as requlred
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nce M. O'Reilly, Director
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DISCUSSION: The nonimmigrant visa petition was denied by the
director. Consideration of this petition was reopened on a motion
of the Service. The petition was again denied. The matter |is now
‘before the Associate Commissioner for Examinations on appeal. The
appeal will be dismissed.

The petitioner is an import firm with three employees and asserted
gross annual income of $1.5 million. It seeks to employ the
beneficiary as a buyer for a period of three years. The director
determined the petitioner had not established that the proffered
position is a specialty occupation. }

|
On appeal, counsel argues that the proffered p051t10n} is a
specialty occupation and the beneficiary is qualified to perform
the duties of a specialty occupation. ‘

|
: |
Section 101(a)(15)(H)(i)(b) of the Immigration and Nationality.Act
(the Act), 8 U.S8.C. 1101 (a) (15) (H) (1} (b}, provides in part for
nonimmigrant classification to qualified aliens who are‘comlng
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S5.C. 1184(i) (1},
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of ‘hlghly
gpecialized knowledge, and attainment of a bachelor’s or[hlgher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States. i

~Pursuant to section 214 (i} (2) of the Act, 8 U.S.C. 1184(1)(2), to
qualify as an alien coming to perform services in. a specialty
occupation the beneficiary must hold full state  licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petltlonershall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and
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3. Evidence that the alien qualifies to perform
services in the specialty occupation.

The petitioner has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii} (C), to qualify to perform
services in a specialty occupation, the alien must meet one [of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredlted
college or university; i
2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree requlred
by the specialty occupation from an accredited college or
university; |
|

3.. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupatlon and be immediately
.engaged in that specialty in the state of 1ntended
employment; or i

4. Have education, specialized training, and/ér

progressively responsible experience that is equivalent

to completion of a United States baccalaureate or higher

degree in the specialty occupation and have recognition

-of expertise in the specialty through progressively

responsible positions directly related to the Specialty.
The beneficiary holds a baccalaureate degree in French confeéred.by
a Korean institution. The petitioner has not demonstrated the
relevance of the beneficiary’s education to the duties of the
proffered position. Accordingly, it is concluded that the
petltloner has not shown that the beneficiary qualifies to perform
services in a specialty occupation based upon education alqne

|

The petitioner has provided an evaluation of the beneficiary’s
education and experience which states that the beneficiary holds
the equivalent of a baccalaureate degree in business administration
conferred by a United States institution. This Service uses an
independent evaluation of a person’s foreign credentials in terwms
of education in the United States as an adv1sory opinion only.
Where an evaluation is not in accord with previous equ1valenc1es or
is in any way questionable, it may be rejected or given less
weight. See Matter of SEA, Inc., 19 I&N Dec. 817 (Comm. 1988).
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‘Here, the evaluation of the beneficiary's foreign credentials is

based on education and experience. The evaluator has not
demonstrated specifically how the evaluation was made nor the basis
for making it (including copies of the relevant portlons of any
research materials used). In addition, neither the petltloner nor
the evaluator has shown that the beneficiary’s experience. was
experience in a specialty occupation. Accordingly, the evaluation
is accorded little weight. §
Additionally, business administration is a general term 1nclud1ng
both professional and nonprofess1onal activities. A degree in

business administration alecne is, consequently, insufficient to
qualify the holder asg a member of the professions or of a spec1alty
occupation unless the academic courses pursued and the knowledge
gained are realistic prerequisites to a particular occupation
within the broad field of business administration and unless that
person is engaged, or intends to engage, in that occupation.
Matter of - Ling, 13 I&N Dec. 35 (Reg. Comm. 1968). In this
proceeding, the petitioner has not demonstrated the proposed duties
require a specific degree in business administration or the
beneficiary has specialized in a specific field of study. %

\
The benef1c1ary is not a member of any organlzatlons whose usual
prerequisite is a baccalaureate degree in a specialized and

‘relevant field of study. The record contains no evidence that the

beneficiary holds a state license, registration, or certlficatlon
which authorizes him to practice a specialty occupation. In view of
the foregoing, it is concluded that the petitioner has not
demonstrated that the beneficiary qualifies to perform services in
a specialty occupation. |

The term '"specialty occupation” i1s defined at 8 |C.F.R.
214 .2 (h) (4) (ii) as: : 1

‘an occupation which requires theoretical and practical
application of a body of highly specialized knowledge to
fully perform the occupation in such fields of human
endeavor, including, but not limited to, archltecture
engineering, mathematics, physical sciences, social

- sciences, medicine and health, education, business.
spec1a1t1es accounting, law, theology, and the arts, and
‘which requlres the attainment of a bachelor’s degree or
higher in a specific specialty, or its equivalent, as‘a
minimum for entry into the occupation in the United
States. '

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qﬁalify as a specialty
occupation, the position must meet one of the following criteria:
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1. ‘A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternatlve, an emplover may show that its partlcular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally regquires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so*specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The duties of the proffered position are described in pertinent
part as follows: : :

Purchase commodities (textiles, chemicals, etc.) for
resale in the U.S. Sources suppliers overseas, negotlates
.prices. Inspects or hires inspectors to determlne quallty
and value. Selects and orders goods, arranges shipping
and payment. _ 1

The petltloner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The petltloner has
not shown that it has, in the past, required the services of
individuals with baccalaureate or higher degrees in a sgpecialized
area for the proffered position. In addition, the petitioner has

not shown that similar firms require the serxrvices of such

individuals in parallel positions. 1

Counsel asserts that the Department of Labor has determined that
the proffered position is a specialty occupation. However, a
reference in the Department of Labor’s Dictionary of Occupational
Titles (DOT), Fourth Edition, 1977, -standing alone, is not |enough
to establish an occupation is a spe01alty occupation. The DOT
classification system and its categorization of an occupation as
“profe891ona1 and kindred" are not directly related to membership
in a profession or specialty occupation as defined in immigration

law. In the DOT listing of occupations, any given subject area
within the professions contains nonprofessional work, as well as

work within the professions. }

The latest edition of the DOT does not give information about the

educational and other requlrements for the different occupatlons

This type of information is currently furnished by the Department

of Labor in the various editions of the Occupational Outlook
: i
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Handbook (Handbook}. The latter publication is given considerable

welght (certainly much more than the DOT) in determining whether an
occupation is within the professions. This is because it provides
specific and detailed information regarding the educatlonal and
other requirements for occupations.

In these proceedings, the duties of the position are dispositive
and not the job title. The proffered position appears to combine
the duties of a general manager or executive, a marketing manager,
and a buyer. The Handbook, 2000-2001 edition, at pages 50-51 finds
no requirement of a baccalaureate or higher degree in a specialized
area for employment as a general manager or executive. Degrees in
business and in liberal arts fields appear equally welcome. In
addition, certain personal qualities and participation in in-house
training programs are often considered as important as a spec1f1c
formal academic background.
|

The Handbook at page 26 also finds no requirement | of a
baccalaureate degree in a specialized area for employment as a
marketing manager. A wide range of educational backgrounds are
considered suitable for entry into marketing managerial p051t10ns

Some employers prefer degrees in business administration but

bachelor’s degrees in various liberal arts fields are also
acceptable. Here again, certain persocnal gualities and
participation in in-house training programs are often considered as
51gn1f1cant as the benef1c1ary s specific educational background.
\
The Handbook at . page 75 flnds no requirement of a baccalaureate
degree in a specialized area for employment as a buyer. Some buyers
are promoted from the ranks of purchasing clerks and expediters.
Others hold baccalaureate degrees in a variety of fields of istudy.
In addition, in-house training appears to be as 51gn1f1cant as a
specific academic background. In view of the foreg01ng,\1t is
concluded that the petitioner has net demonstrated that the
proffered position is a specialty occupation within the meaning of
regulations ‘
The burden of proof in these proceedings rests solely wiLh the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed. ‘

ORDER: The appeal is dismissed.




